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FEIEHEE L, 2N EREHFTTH 5 LR, RIS ER S
A3 a8HmEEzZLNTVWD Vs LaL, MAOHHEELEEZBER

(1)

EBSTH SEIE N 81T 2 00— R IERI 0038 L2 B L FERERY 72 5347 % 47 - 72 Raimondo 13
ERS G ER RO — M T b« [ CFEFRIKIL L CTw s Ll ERRFEESCHPT
HIFE 38 FRICE M L CHERAER ZME L7 ICTY O =20 FH A (Prosecutor v. Delali¢ et
al., Judgment, Case No. IT-96-21-T, T.Ch.llquater, 16 November 1998, para.414. Prosecutor v.
Erdemovié, Judgment, Joint Separate Opinion of Judge McDonald and Judge Vohrah, Case No.
IT-96-22-A, App.Ch., 7 October 1997,para.40) % & !} T \> %, F.O. Raimondo, General
Principles of Law in the Decisions of International Criminal Courts and Tribunals (2008), p.166.
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T DI &) P L SR E . (principle of legality) O ZEFEAS
@bl sn, ZORBMATEBICOFRHNOBREIVLELE %5, i), il
ANOFFEELIZ b L EESEE W F 25l B fH s TnianZ &
5. EARBRIBESALENKD L Z L DR X9 #H IR O K~
WL RD BIND

COMBEIZE L. — BB IR E R R r BT 2@ H
D ERNE LT (Gt 2ER L LT b oo EHpTHE
WZEDWTHEHHA AT ) U ETHFT Do THUITKH LT, EBEEFEHE R,
EFSEA W F TOARLHE: (EEERE L Eo—#E) 1ICKE IKFT 5
CEND, BCEEHTT 2ACELEHERIZMA 2 DIEAT] R TH
LD XY Do ik T B K 912, 1998 £ [ B E kI
(acco) B3 2 u—<HE] 3. HEFE O ERICEREAEP—ED
HHRERTIE T Lz v b (TEBEEE SN T 2 B8 OB
1P,

ZOEBHFESH OB EHOMED % 0 CHEH £/ DD—D
2y EO—RFEH ORGS0 FO—MEAN, Zf 08 ERE
DHMBNHDRIFRETH DA R TO B A ICEHARE (non liquet) %
[lEES % 720\ EI RRER AR TR S Wb Th b, Ih
(& AL ECTRAA RIS #EH S 2 SRR & EIZ M L C# A
LT EEETDLODTH o7z, 7272, EBITIX. I CTHEREETH
PHCH AT R E R FREECH AT 255 O — M JF AN AR T 2 FHNIL S 1T L5 <
o7z,

ZHUIH L. Bl Tl ERSER COMA OGS % BT 2 LB F
BI2oN T, REFHOEO—BRIFHIABEREISHIATND L9 1275
> T &7z, EEREBEANDOHETRIE LB KT 2 EEHFEED 5T
F SRREFEREOREN T AT F L Db EL 25T, 207720

(2) V.Degan, “On the Sources of International Criminal Law,” Chinese Journal of International
Law, Vol.4 (2005),p.46.
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EVIEHIiL R ENTWwB Y,

L2L, SNETEZOEHI DL o722LbH 0., Fo—REHIO
WERPREDOKEILT L THICHLMICENTE TRV, 207
O, FO—IFER O A E OBEN R HEAA D AL BEND
HoHEEZHN, & AEBHFEHAICB T2 0@ IZEE R R
ENLEZE FRENT 2O ENE, FEO—HFEMOREICE L T
X, BECEAZETITONLILENHLEEZONTS Yy LAL,
Z DFREN A 7 F e DS S AU, O —RE RN KA TS o 1% &l
AR AL IEWEEL 20 . BHAREEZ R TE A E W) RIS
N iz,

Al ERHEFHICEAL, 20X FEE D2 A EO—KIE
HIO#AIZOWTERZT LD THS, e L bil, Fo—iEEAO
FRIEIC R LIchE 2 e DS S L, ZIUS K o TEDREBENTE L\ k&
HWF S NG E . FHINEW 2SS 2050 &) D Hbe T
Y 5. ZoOMBEIL, EBEERERHPNICBT 5 KT OME L b L
T25L0TH 2D, MAOHFEERTZ B KT 5 EEIFEBHIIER1E D
FHEOMENRH L EEZ LN S,

B, I TEEBRFEEE V) HE. 1990 FAOIHZ — TEEH

(3)  Cassese l&. EIFFEOH L WA 2 ) ORKEEL I LWL 2IIRE L, BEIC
FO—HEIEH & ) RS A E NS LR LTV %, A.Cassese, “The Contribution of the
International Criminal Tribunal for the Former Yugoslavia to the Ascertainment of General
Principles of Law Recognized by the Community of Nations,” Yee and Wang (eds.),
International Law in the Post-Cold War World (2001),p.46. £ 72, Fan (£, ICTY 3355 & L
TOEB L —RFNEZBEFESELL L, IO ORLOEBEOERIE, ERAFED
RRIB AL L) S HNVERE BT OO0 L EIDIREIZBNO T EZWRRIZT S &
84 L 72 M.Fan, “Custom, General Principles and the Great Architect Cassese,” Journal of
International Criminal Justice, Vol. 10 (2012), pp.1075-78

(4)  I.Verhoeven, “Article 21 of the Rome Statute and Ambiguities of Applicable Law,” Netherlands
Yearbook of International Law, Vol.33 (2002), p.10.
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FEHPT acTy) T r S EBEEFEAFT ICTR) B X OV ICC & X
%c‘:ﬁ“é bok L, EAESEHAERE T 57000 —KEIIOR/2F

RENREEINLE D VRITRVILT - LEREIIBITL50DYLREA
FHIPT L&D 7,

EDO— IR O E DY

FEO—RBJFERNE, —#IZ, FR0EE BRI EHER S R WAL
INEWATHEEERZTHIOLEINTWE, 2L, FEOEPE
WHEOBAI SHHB SN D b O T, ERERICET SN B TH
%o EIREME, FEPIEE - GELART) . BOH TR 2B 5 — iR A2
DOFELTHITHENS,
TEADOHFEEEZBKS 2 EIBIHFEIE, FEARE L FREom T
PEREM R L 2ADL V. TORREMFT 5 720120E, FUL L 724
b OEWHFEIKEE S 2 /B2 VEPH 5, £ 2T, EEMFHE
HTHEO—MIFEHIA A 75 B E & RT3 0 ANEH Sz,

[ H 2 A PRBE B EE AS TLAR IS & V) B8 S 72 ICTY X ICTR OFCHIFT#L
IR 2 R OBLEIZ 2 VA5, ICTY OFE IS T % E
HHEBREREO L2 ICZOHMNH 5, U Liud, MAOHFEE
EOBRAE L Tid, TR IUIIESEZR U (aullum crimen sine lege) |
DFEMOBAIZ LY. FHFTEgEC 2 CEYEREO Lo Tn5
ERAEEORAEZEATL2b0EEINE Y, 2720, ZhidED—
MRl OBH 2 HER T 2B Tla e <. & ICEADOHIFERMTICHET 5
LR IZB L Cidy AL — RN L ClE 2 < 7123 2 &8
HESNTWDS O, ZoIEh, ICTY HAE 28 &I, BUlkwilico

(5)  Report of the Secretary General pursuant to paragraph 2 of Security Council Resolution 808, 3
May 1993, S/ 25704, paras.33-35.
(6)  Ibid., para.58.
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EENTWD 7, FERRIZ, ICTY R ICTR OFHETHo—KEN % F25%E
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ICTY O Kupreski¢ HfF T, FAEIZ. FEDOFIHIZ O W TEHFTH#
RICHEAD % L FHRERE SHROMT IR 5 2 WHEIZ oW TR
DEHNTBRT W5,

ERS P E, (1) HEEREOMAL, 7203, (i) FERRHHEE
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3l 2 R E O — 5 A 59 IERI 2 wiaizid, Giv) ERE
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L BT HAE S ERRE IO RETH Y, ZO#RELT, LIS
RifkiE ZOFEEREHCTHASNZ T NI R 5 20 E2FEXL Tn e
ERBEENZTNER S B\ Y,

22T ENEERICHR S 5% 3 CICEBRSO—#ER] & % -
72 BB S o — i JE R 0 23 XL T, lV\]ﬂU%&@ TEOEO—

(1) 20137, FHFT OFHERELHLI 89 4t (b) T1&. [HAZOR M & B —s I | 12 5E-
TR R A BT 5 2 LR ED TV 5,

(8) ICTY IZ2 &, 72k 21E, Tadi¢ Fotf GEFEC X 23HFT OFKE) . Prosecutor v. Tadic,
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No.
IT-94-1-AR72, App.Ch., 2 October 1995, para.42. Delali¢ it (JUIED LB - HFElO 5
F. WBEOFEWTT) . Prosecutor v. Delalié et al., Judgment, Case No. IT-96-21-T, T.Ch.
IT quater,, 16 November 1998, paras.424, 599. Furundzija Ffh GEPADET) . Prosecutor
v. Furundzija, Judgment, Case No. 1T-95-17/1-T, T.Ch.II, 10 December 1998, para.181.
Kupreski¢ 5 (R —47 25 M O I 4 12 fil i 2 JLIRDHAR\N) . Prosecutor v. Kupreski¢
et al., Judgment, Case No. IT-95-16-T, T.Ch. II, 14 January 2000, paras.680ff. Blaski¢ F{}
R E§ o He ko 5] . Prosecutor v. Blaskié, Judgment, Case No. IT-95-14-T, T.Ch.I, 3
March 2000, para.531. Kunarac Fff (G@2> A D EFR. SRSV 22 5 FEH) .
Prosecutor v. Kunarac et al., Judgment, Case No. IT-96-23-T and 1T-96-23/ 1-T, T.Ch.II, 22
February 2001, paras.440, 559. Delali¢ F{4 (BRIEITMTEETT) . Prosecutor v. Delalié et al.,
Judgment, Case No. IT-96-21-A, App.Ch. 20 February 2001, para.590.

) Prosecutor v. Kupreski¢ et al., Judgment, Case No. IT-95-16-T, T.Ch. II, 14 January 2000,
para.591.
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IR R & R DI IR L 2 WEEO—RFERIA S IT 5T b 1Y,
FERE, ICTY R ICTR 13, S FSFRETEO—MHEHNCE R LTS
- BAAIICIE, BEo—BRERZ=>0ie s R- L TE - EE 2 LN
TWb, T4bb, FHERORRE. BHEBOXREBATES L LW
FAEOMTETH B Yo FHFTIE, HoO—HFEHOZ O XS %R AL
T, BORRICEDLOTEVKEEZ R/ L TELEEZ LN TS WY,
722l R X5z, BHFTO—RERIORREOTFRITE . ho—
MEEHT & R SN Do 2HF D L
) LETHESL 2 CEBREZBERTOEH Y 2R THRILL7:

(10) \—@$ﬁ:“(§kﬁi§%’3&éf)t Cassese DPAHIC K AUE, EIBEHIF O —FINE Z 0

ﬁmrm% b 0T, JHMEE TR, WO R, MIRoME, RIS

,%'\E!U\ Em A OEESZOF L SN0 L, EREo—ERNT, ERREE

RICEAOFENTH Y, RO LR ERROREH AL LE LS, EEERF T

72U E O O—HAL L IFMIC L D ZDORRENMTHOIL) 5D DL &b, ACassese,
Cassese’s International Criminal Law (3rd ed.,2013), p.15.

(1) 72720 EBCEHFAFRE S 5 —ME R ASERE L 2 L ERI S o — 5 1 20,
HIFEE R LEO—FEH2HRE L vwadd b, 728 213, Tadic FF (—5
ANFFEL) . Prosecutor v. Tadié, Decision on the Defence Motion on the Principle of Non Bis in
Idem, Case No. IT-94-1-T, T.Ch.II, 14 November 1995, para.9. Delali¢ S{f: (JRIF:E E
%)\ Prosecutor v. Delali¢ et al., Judgment, Case No. 1T-96-21-T, T.Ch.II quater,, 16
November 1998, paras.228, 402-03. Akayesu F+ff (B NOMIEDHEE) . Prosecutor v.
Akayesu, Judgment, Case No.ICTR-96-4-T, T.Ch.I, 2 September 1998, para.501.

(12)  Raimondo 1, HED—MFHNI RKIKDFIED 72D 721F T/ < FHFTHALOBRL %
WaAE O EOHMOZZOIHH SN TWS LML, 2. ZO=20RFkITE
LB —N=TF v T BI LN H 5B LIERT 5. Raimondo, supra note 1, pp. 171-73.

(13)  Swart (&, FEO—f&EHIIZE 9 5 Cassese D—#%1 7% Bf#  (International Law (2nd ed.,
2005),p.189) 123D & Z DM % FEE L Tv» 5 M.Swart, “Judicial Lawmaking at the Ad
Hoc Tribunals : the Creative Use of the Sources of International Law and ‘Adventurous
Interpretation’,”  Zeitschrift fiir auslindisches dffentliches Recht und Volkerrecht, Vol. 70
(2010), pp. 469-471.

(14)  HEHEBEZEZKOBHIHAEESE 33 5) 1, SHFroBHESICE L, () #HP
B (b) EHOD S5 7% 5 N —EFEOER 3B X OBAL (o) 8 76E 24 P
WTENEO T OBl &% Tz (ILC, Draft Statute for an International
Criminal Court 1994, Yearbook of International Law Commission 1994, Vol.2 (part II), pp.
5if)o ZOBUEETIE, HEO—BEHNEEREO KM E MO LI HFIN L. BB,

C O RTIARN D549 L O EBALIRDSEH I OBERIHON R L %5 T EPHES L
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FEAED S W72 Lo —BEH] G 28551213, ZoJUgRIZow
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CEEFEMET D

2 AT, PERTOUGEIC B W TR L 72 &9 1230 R R ORI 2 58 H
THILENTE S,

3 ZOF| %EET%(%@JEFH&UﬁﬁRi EIFRAIIZRED 5L B AHEIZ 8
L2 TRITNER 6T, /2, BER3ITERT M. Fii. /\
i, FEoOf, ik BEOIES BnWER oMo ZRA, EE
1. RIS &, #5. :ﬂ BEELINOR: K ivA g ]5E R VAW N

M7ZENZS B L2 AThbNRITIUEZ 572\,

COHER, EBRTEECHPIAE 38 £ LR T, ROETERL ST
W50, 5z, AR OMICE R TWS S 2T,

Twizzzo, EWNEOEHTREZ B SIS Tz, ZoMICE L TE, MM
deGuzman, “Article 21 Applicable Law,” O.Triffterer (ed.), Commentary on the Rome Statute of
the International Criminal Court (1999), pp-435-38.

(15)  ICC HiAE 21 LOBUEO WO AHERI T ICB L, ZRHIE [ERSA SR B AZ o 4
P BT 2BUE | [hatidiae] 34 %3 - 45 (2000 4F) 185 TLLLF. fiESF [EIEEM
PRI TR & BN AT S OFEHE— 1CC B 21 51 H e ORI EZ 225 L L
T— [ REZERE %] 13 5 (2004 4F) 70-72 Ho

(16)  Schabas 13T — v BARIZ BT 50 E VAL Y — AR AT 2 LR L 72,
W.A.Schabas,4n Introduction to the International Criminal Law (4 th ed., 2011), p.207. [FAI£f
12, K.Ambos, Treatise on International Criminal Law, Vol.l (2013), pp.73-74.
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(b) T TEESZEOFEA EHA] LEo, EEE V) HE2HEHL Thk
VR YL B3I, Eo—REANCE L. [EHPT AR OEER OO
EINEP S HWZ L7z stk L, F72, B2 @E7 i L2 Eo
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WO 2872 BE %72 ©Y

INSHDOMEIZ, ZLDICHBRIzLH 12, & LTIRNFETREE
HEMRO KRBT E ) ZODEFFIZZ o2 &) ELEREEZ LN
%o FMEEEROLEREN S BHPTBARFE ORI 2 B L T E
FNERL % 52 B —T7 BSCEDREKMTLDLERE D S [ERE OB K
OB & L CEFEBEOEM 2780, /2, Ho— BN E L
PZACHM IR 729 2 CEMHBEBRICH AR, Ll &k LT
E BOCEE ES A0 6 BHITHAR, MREMSCGEB X U TR
FERBAIZ ERHT 200 L % oT0DE P,

(17)  Pellet (&, ZOFEIX. 7 2 FREOMITH % O 7205 CTREIBERREECHITHRE & &
RARMINZE 2 2 45T %o APellet, “Applicable Law”, A.Cassese et al (eds.), The Rome
Statute of the International Criminal Court : A Commentary, Vol.Il (2002), p.1076.

(18)  MEEHOFEEZMHH L 2o 72002 L CIEEER 2SR ST 245, [ERE O FHI &
HH] O BRICEFE G END L) T TIRERIZ% Vs deGuzman, supra
note 14, p.442. Pellet, supra note 17, pp.1071-72.

(19)  EWEOFEL, T 14 TRHB L CEREZRESORERP LT SHPNTHDH, £
ORERITALTIERBT 50

(20) CHEEEICL B EFAOFHAZED/ZS DT, ITE Y - O — LARHIN 2 KEEE O FLF
DEWE A BINT WD, deGuzman, supra note 14, p.445. Z DIEHIAN ORI T 0] FeTE
ICETHHOTH), HEIZLEELIMEN) EHIERVWEEZ BN D, Verhoeven,
supra note 4, p.13.

2D ZOBEICHELTE, ENOFHE LTOVE Y —5d o Tafrtdb o7z (At
FOME) 25, NMEOBEEIZH L CTERMO—EhH 72 b Twb, deGuzman,
supra note 14,pp.445-46.

(22)  PelletiF, CNHOEMIT A AMHEELT TO—FTH Y. ZHIIEHFTOH
W2 B A0 . RBHEHFTOMMOBHEZHIRT 2 DO Tho T, T4 K ) BT
VIR E DI T2 EN % FEE %A EHB L7z &84 LT 2%, Pellet,
supra note 17, pp.1058-59.
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FRRERETLENEL V) BES L DWEIZZ > TS,

(24)  deGuzman, supra note 14,p.442. Ambos, supra note 16, p.77.

(25)  Pellet, supra note 17, p.1073.

(26)  P.Saland, “International Criminal Law Principles,” R.S.Lee (ed.), The International Criminal
Court : The Making of the Rome Statute, Issues, Negotiations, Results (1999), pp.214-15. Z OH#i
FEH LTI, =T, —BLAEOBERAEIHITS 2 L12%5%0wh &) BEh &Y
SN TV 5, deGuzman, supra note 14, p.444. /7. Pellet X, Bii5 ADMENBE L A TW
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(27)  1CC O LEFRFEHIFRIE. 21 4 1 (o) (3, FEAMEZ ATHES 5 Bl o0 N & — A5
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Situation in the Republic of Kenya, in the Case of the Prosecutor v. Francis Kirimi Muthaura,
Uhuru Muigai Kenyatta and Mohammed Hussein Ali, Decision on the "Request to Make Oral
Submissions on Jurisdiction under Rule 156(3)" , Case No.ICC-01/09-02/ 11-4211, App.Ch., 1
May 2012,p.11.

(28)  deGuzman, supra note 14, p.444.

(29)  Pellet, supra note 17,p.1074.

(30)  Verhoeven, supra note 4, pp. 17-19. 72 & 21X, ICTY ® Kupreski¢ T4 TlE, FHEDE:
BOPEEP e DR O RTEIZ B Lk O — R O 237 D 7275, 1CC D Lubanga HAF
Tld, FheabHial 55 %0585 5 O THEO— KR OMGEHI VT R\ & L7z, Situation
in the Democratic Republic of the Congo, in the Case of the Prosecutor v. Thomas Lubanga
Dyilo,Judgment, on the appeals of Mr Lubanga Dyilo and the Prosecutor against the Decision of
Trial Chamber I of 14 July 2009, Case No. ICC-01/04-01/ 06-2205, App.Ch. 8 December 2009,
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(31)  Schabas (&, BR& L7 HIfFIE 0 % 72 C 1CC 1 T EINEAR R & E N0 —ik
JEHNZARIL L CTE T2 &5 L T %, Schabas, supra note 16, p.209. FHZ D —f%
SRR DFEE 24T o 726l & LT\ Lubanga Fft (GERETEMIEHD) . Situation in Uganda,
Decision on Victim’s Application for Participation, Case No.ICC-02/04-101, PT-Ch.1I, 13
August 2007, para.13. Katanga F (#EH OEFENOWER]) . Situation in the Democratic
Republic of the Congo, in the Case of the Prosecutor v. Germain Katanga and Mathieu Ngudjolo
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