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1 Introduction
(1)

This article purports to introduce a couple of recent lower court decisions

concerning the accused’s competency to stand trial and the possibility for the

trial court to dismiss the prosecution ex officio, namely, without the public

prosecutor’s motion to withdraw the prosecution by himself. One was rendered

by Tokushima District Court, holding that the trial proceedings should be stayed

due to the accused’s incompetency to stand trial caused by his mental disorders

including dysmnesia, which decision became final and binding since both

parties did not make an appeal against it. The other was given by Nagoya

District Court, holding that the court should dismiss the prosecution because the

accused suffered from schizophrenia which impaired his competency to stand

trial past recovery from it. The public prosecutor made an appeal against it,
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asserting that the Code of Criminal Procedure does not allow the trial court to

exercise such a power ex officio without any articulate provisions to do so,

which was granted. The defense counsel, however, made an appeal against the

appellate court’ s judgment over again to the Supreme Court. The Supreme

Court reportedly decided that it would hold a public trial to hear the arguments

of both parties on November 28, 2016, (2) which indicates that the appellate

decision would probably be reversed and that the prosecution might be

dismissed due to the incompetency of the accused, although the final conclusion

is yet to be seen as a matter of course.

2 Relevant Statutory Provisions and Case Law

(1) Competency to stand trial is a criminal defendant’s ability to stand trial,

measured by the capacity to understand the proceedings, to consult

meaningfully with counsel, and to assist in the defense. Japanese Code of

Criminal Procedure (hereinafter cited as CCP), however, uses a legal phraseology

which may be translated as “procedural capacity. ” This term appears only in the

title name of the 3rd chapter of Part I, CCP. Relevant statutory provisions in this

context can be cited as follows:

Code of Criminal Procedure

Part I General Provisions

Chapter III Competency to Stand Trial

§§ from 27 through 29

(omitted because these provisions are irrelevant to the issue)

Part II First Instance

Chapter II Prosecution

§ 247 Prosecution shall be instituted by a public prosecutor.
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§ 257 Prosecution may be withdrawn up until the judgment of the first

instance is rendered.

Chapter III Public Trial

§ 314(1) When the accused is in a state of insanity, the proceedings shall,

after hearing the opinions of the public prosecutor and the defense counsel, be

suspended while he is in such a state; unless it is apparent that the accused is not

guilty, that the case should be dismissed due to legal prerequisites, or that a

remission of the punishment or a dismissal of prosecution should be rendered, in

which cases the court may immediately render these judgments respectively

without the appearance of the accused.

(2)(3) (omitted)

(4) Prior to suspending the trial pursuant to the preceding three subsections,

the court shall hear the opinion of a medical doctor.

§ 338 The court shall, by a judgment, render a dismissal of the prosecution

when:

(i)~(iii) (omitted) , or

(iv) the procedure to institute the prosecution is to be found ineffective due

to violation of the provisions concerned.

§ 339 (1) The court shall, on a ruling, render a dismissal of the prosecution

when:

(i) (ii) (omitted)

(iii) the prosecution is withdrawn.

(iv) (omitted), or

(v) (omitted)

(2) (omitted)

Penal Code

§ 39 (1) An act of the insane is unpunishable.
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(2) The contents and nature of procedural capacity have been construed and

analyzed by legal scholars. One of the most reliable explanation is offered by a

standard textbook, (3) essential part of which is as follows:

“ Procedural capacity (Prozessfähigkeit) differs from capacity to become a

party in that it applies to capacity to perform procedural acts. Procedural

capacity is necessary whether one is a defendant or a suspect. Procedural

capacity must be distinguished from capacity to plead (Verhandlungsfähigkeit).

Even though the defendant has procedural capacity, he does not have capacity to

plead at the appellate instance. The standard for procedural capacity is mental

capacity. Taking the reverse implication of Article 341(1), procedural capacity

requires that there be no “state of insanity” as defined in that provision. The

concept of insanity also appears in substantive penal law in connection with

capacity to commit a crime, but differs both in theory and objectives from

procedural capacity in the law of criminal procedure. In application, procedural

capacity is the ability of the defendant or suspect to comprehend the interests

which he has at stake, and accordingly to make a suitable defense. As indicated

earlier, if the defendant or suspect lacks procedural capacity in his procedural

acts are legally ineffective within certain limits. Again, when the defendant

lacks procedural capacity because he is insane, as established by expert medical

opinion, trial proceedings must usually be stayed. ”

One might wonder why German legal terms appear in this description. The

main reason is that Japanese legal system has adopted many European ideas and

terminologies for more than a century. The theory and the practice of criminal

law and procedure have been influenced by specifically German ones. Just for

reference, German Code of Criminal Procedure provides an articulate clause of

Verhandlungsfähigkeit in order to handle an unordinary situation, while the idea

of Prozessfähigkeit is a theoretical and practical one which has been dealt with

by case law and commentaries. (4)
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From this standpoint it can safely be said that, in Japanese criminal

procedure, competency of an accused to stand trial has been construed to be

equal to “the ability of the defendant or suspect to comprehend the interests he

has at stake, and accordingly to make a suitable defense. ”

(3) The leading decisions by the Supreme Court in connection with this issue

are relatively new, that is, the following two decisions should be cited;

Case A (called for the convenience’ sake):

Supreme Court decision on February 28, 1995(5)

The accused in this case of theft was congenitally deaf and mute. The

Supreme Court stated, “a state of insanity for the purpose of applying Article

314(1), CCP, means the lack of procedural capacity which consists of the

ability of the accused to comprehend the important interests which he has at

stake and accordingly to make a suitable defense, ” and affirmed the appellate

court’ s judgment to stay the trial proceedings. Justice Chigusa delivered a

concurring opinion, suggesting the possibility for the trial court to terminate the

criminal proceedings by its own initiative.

Case B:

Supreme Court decision on March 12, 1998(6)

The accused in this case of theft was born with severely impaired hearing

and scarcely got educated at school. The Supreme Court stated, “despite the fact

that the accused is gravely limited with his procedural capacity, namely, the

ability of the accused to comprehend the important interests which he has at

stake and accordingly to make a suitable defense, due to severe auditory

impairment and resultant mental retardation, he still does retain it with

appropriate aids both by the defense counsel and the interpreter and with the

court’s paternalistic role, ” and reversed the appellate court’s decision that the
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accused was in a state of insanity for the purpose of applying Article 314(1),

CCP.

These two Supreme Court’s decisions are regarded as legal precedents in

this specific area, the contents of which will be introduced more thoroughly in

the following section. Two critical points may be indicated here at this

paragraph. First, the Supreme Court stated a formal and precise definition of

“procedural capacity” which is very similar to that of the leading scholar

aforementioned, (7) and expressed the clear linkage between “procedural

capacity” and “state of insanity” for the purpose of applying Article 314(1).

Second, the Court did not deny the possibility for the trial court to dismiss the

prosecution in an extraordinary case by its own initiative.

3 Two Recent Lower Courts’ Decisions

(1) The first one is rendered by Tokushima District Court.

Case C: Tokushima District Court Decision on June 29, 2015(8)

(i) The cases before the court were a murder by strangulation with an

electrical cord and a theft of large amount of money and a shoulder bag at a

pachinko parlor on another occasion. The result of the pretrial arrangement

proceeding showed that the accused would plead guilty of all counts at the

public trial and that it would take only a few days to elect lay judges, to conduct

the public trial proceedings, to deliberate on the counts and to reach a verdict.

The accused, however, developed a postrenal kidney failure while he was under

detention and received medical treatment including urination by inserting a

catheter into his bladder. His renal insufficiency gradually improved with this

medical care, but he turned out to suffer from slight obnubilation and dementia

as its aftereffects. After several days passed, his physical conditions ameliorated

with rehabilitation, whereas his mental ones did not. Evidence showed such

上智法学論集 第 60巻第 3・4号（2017年）

（278）



psychiatric symptoms as follows; (a) While the defendant had a small talk

with the custody officer, he said, “Hi Dad!” , “It’s in 2011 this year, isn’t it?” or

he suddenly began to talk about his past career. (b) When he was asked, “Do

you understand why you are here?” he answered, “I’m accused of a traffic

violation. ” When he was asked, “Where are you now?” he replied, ”Under the

bridge. ” (c) When his retained evidentiary objects were to be returned, he

called a detective officer “my Dad” , he did not understand the officer’ s

explanation and he denied that he had submitted those items. (d) When he took

a summary recognizing function inspection, he was not able to draw a dial of

clock correctly.

(ii) The defense counsel argued that the defendant lacked in the

competency to stand trial and that the trial procedure should be stayed due to his

mental conditions, while the public prosecutor asserted that the accused was

sane enough to stand trial. The trial court ordered an expert witness D

(anonymous in publication) to conduct a psychiatric test of the accused, and it

asked the accused some questions by itself as well to examine the relevant facts.

(iii) The gist of the expert witness D’s report was as follows:

The accused contracts subcortical vascular dementia. His ability to

communicate with others is limited due to his dysmnesia and impaired

orientation. As for his intellectual faculties, his IQ is 55, and his mental age is 9

years and 8months old. The prospect of his recovery from mental disorder is

little if any. The trial court should be careful that his memory in recent months

was severely impaired due to his symptoms and dysphasia. His acute onset of

the disease hinders one from figuring out the direct cause of his symptoms,

although it is possible that irreversible organic brain disorder might have

occurred.

(iv) On the other hand, the prosecutor requested other three doctors (E, F

and G) respectively to examine the accused’s mental conditions, the results of

Accused’s Competency to Stand Trial and Stay of Trial Proceedings〔Noriyoshi Naganuma〕

（279）



which were submitted to the trial court. Doctor E’s report stated that acute

vascular dementia was rare, that it was questionable that the accused contracted

vascular dementia due to lacunar infarction below his brain cortex, that the

expert witness D’s examination as to the accused’s ability to communicate was

only abstract, that it was certain that the accused presently suffered from

dysmnesia in terms of both anterograde and retrograde, and that this medical

diagnosis showed that the accused most probably suffered from Korsakoff

syndrome. Doctor F’s document stated that the expert witness D’s description of

the accused’s mental conditions was insufficient, and that the accused managed

to answer the trial court’s questions in his own way in spite of slight dysmnesia

and delusion, which fact showed that he somewhat retained his ability to

communicate with others. Doctor G’s opinion asserted that the accused suffered

from memory disorder, and that the expert witness D’ s evaluation of the

accused’s ability to communicate was insufficient.

(v) The trial court examined the relevant evidence and concluded that its

trial procedure should be stayed due to the accused’s mental conditions. The gist

of the court’s opinion is that there is no doubt about the witness expert D’s

capacity and fairness, that the accused’s ability to communicate with others and

to understand his situations is limited, and that the accused is not capable of

getting enough information to defend himself at his public trial. The important

phraseology of the text of this judgment can be quoted as follows;

“ The three doctors’ reports coincide with each other in the sense that the

accused’s mental conditions include memory disorder, although the contents of

these reports are not the same to the letter, which is also true with the expert

witness D’s diagnosis. Doctors F and G raise no doubt about the expert witness

D’s diagnosis that the primary disease of the accused’s memory disorder is

vascular dementia whereas Doctor E articulately denies this diagnosis and states

that the accused contracts Korsakoff syndrome, to be sure, but it does not matter
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so much to decide his diagnostic names, that is, either vascular dementia or

Korsakoff syndrome, as to ascertain his mental conditions as such in order to

judge legally whether the accused is competent to stand trial at present. In this

sense, it is useless to adhere too much to the difference between the diagnostic

name of the expert witness D’s report and that of Doctor E’s document.

“ Doctor E indicates that it is inappropriate that the expert opinion about the

accused’s cognitive function mainly relies on Tanaka-Binet scale. It is apparent,

however, the expert witness D reached his conclusion of the accused being

suffered from memory disorder by using the results of MMSE scale (18),

HDS-R scale (14), Miyake-test (memory disorder (+)), Benton visual memory

test (visual memory disorder (+), visual cognition disorder (-)) and ideomotion

apraxia. Doctor E’s assertion is nothing short of either distortion or misreading

of the expert witness’s document, which misconstruction this court does not

agree with. In addition, the expert witness diagnosed the accused’s moderate

vascular dementia not only from the results of the aforementioned psychological

tests, but also from such objective findings as diagnostic imaging of head

computerized tomography and magnetic resonance imaging, and he concluded

that the accused has memory disorder due to this disease. This court does not

find anything unreasonable in his diagnostic method and procedure.

“ Doctors E and F assert that the expert witness’s conclusion of the accused’s

ability to communicate with others being limited is insufficient, partly because

the accused’s responses cannot be deemed deviously relevant. It is true that

most of the accused’ s replies were what he meant after he understood the

doctor’ s questions according to the expert witness D’s interview document

(excerpts), but the expert witness D does not contend that all of the accused’s

answers were deviously relevant. Just to name a few, that interview record

shows that when he saw the accused for the second time there were such

conversations as, ”When did we meet for the first time?” , “ This is the first
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time. ” ; “We met in here, didn’t we?” , “I’m here for the first time. ” ; “You were

arrested because you hurt someone, weren’t you?” , “I was arrested on another

charge and I went to a hospital to see if I’d taken such a kind of drug. ” These

responses may be deemed deviously relevant so that the expert witness’ s

document does not fall short of objective findings.

“ From the aforementioned analysis this court holds that there is no

reasonable doubt to make the expert witness’s document inadmissible into the

court in terms of the witness’ s unfairness or incapacity, or unfounded

prerequisites of his observations. This court recognizes that, according to the

document, the accused suffers from mental manifestation centered on memory

disorder and that his ability to communicate with others and to understand and

judge ordinary matters is lowered to a considerable degree.

“ Taking these facts into account, this court examines whether the accused is

competent to stand trial, that is, whether he is able to comprehend the interests

he has at stake and to make a suitable defense accordingly.

“ The central issue in this case is whether the accused, who is unable to retain

short term memory, can be competent to stand trial with the assistance of his

defense counsel and the paternalistic function of the court. From this standpoint,

it is not easy for the accused to communicate with his defense counsel

appropriately, to recall and understand the nature of the proceedings until the

day before, and to make a suitable defense accordingly, since he cannot recall

the incident charged even if he receives its explanations, and in the first place he

forgets what happened the day before, and his ability to understand and judge

ordinary matters is lowered to a considerable degree. The accused cannot even

retain the memory of the fact that the trial was held the day before, let alone its

contents and nature. He cannot recall the presence and the contents of his public

trial even if he receives appropriate explanations from his defense counsel and

the trial court, or if he takes a note of what happens in the proceedings by
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himself. It is needless to say that these arrangements are severely limited in

nature and that it is impossible or very difficult at best for the accused to make a

suitable defense at his public trial even with these assistance, thereby infringing

his right to defend himself. The prosecutor’s opinion thinks too slightly of the

accused’s mental situations including memory disorder, which this court cannot

agree with.

“ The accused is deemed to be unable to understand the nature of the

proceedings and several procedural acts concretely, substantially and

comprehensively and to communicate with others appropriately, even if he has a

capacity to understand his situations, nature of each procedural act and right

such as the right to remain silent generally, abstractly and linguistically and to

communicate with others superficially. It cannot be said that the accused has a

capacity to accumulate enough information through several trial dates even with

the effective assistance of his counsel and the trial court, and to defend himself

accordingly. This court holds that the defendant is incompetent to stand trial. ”

(2) The second one is rendered by Nagoya District Court, against which the

prosecutor’s appeal is filed.

Case D: Appellate Court’s decision:

Nagoya High Court Decision on November 16, 2015(9)

Trial Court’s decision:

Nagoya District Court, Okazaki Branch, Decision on March 20, 2014(10)

(i) The cases before the court were a murder of a man with an all-purpose

knife, another murder of a baby with the same knife and an illegal possession of

that knife.

(ii) The accused was indicted with these counts in September, 1995. At the

first date of the trial in November, the defense counsel made a request that the

court should hear an expert psychiatrist in order to ascertain whether the trial
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procedure should be stayed due to the accused’s mental disease, which was

granted. The trial court ordered Doctor E (anonymous in publication) to conduct

an expert examination of the mental conditions of the accused. The court called

the doctor as an expert witness at public trial and requested him to submit a

document of his diagnosis as well. It also asked the accused several questions at

trial by itself. At the seventh date of the trial in March, 1997, the court judged

that the accused was incompetent to stand trial due to his schizophrenia and that

the trial procedure should be stayed until he would recover from his mental

disease. Thereafter the public prosecutor requested the trial court to quash the

judgment to stay the procedure and to reopen the trial, but in vain. The trial court

called other expert witnesses F and G, suspended the execution of the detention,

and sent the accused to a psychiatric hospital as an involuntary legal

commitment according to Article 29 (1) of the Mental Health Law. The

suspension of the execution of the detention was renewed for 4 months several

times at first and for half years subsequently while the accused was treated at the

institution. The court, the public prosecutor and the defense counsel held

out-of-court sessions intermittently in order to determine the prospects for the

accused’s recovery from the disease. Meanwhile the trial court ordered Doctor

H who was in charge of the accused at the hospital to conduct a psychiatric test,

examined the document reported by Doctor H and other documents made by

Doctors I and J as well, and conducted by itself an on-the-spot investigation by

visiting the institution which the defendant was admitted to. The prosecutor

asserted over and over again that he had no intention to withdraw the

prosecution. The trial court, however, dismissed the prosecution due to the

accused’s incompetency to stand trial at the 8th date of the trial in March, 2014.

The prosecutor made an appeal against this judgment on the ground that the trial

court erred in dismissing the prosecution, asserting that the trial court misjudged

the accused’s mental conditions for the last 17 years and the prospects for his
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recovery, and that it also misconstrued the text of the Code of Criminal

Procedure since the trial court should not be able to dismiss the prosecution

notwithstanding the prosecutor’s disapproval unless the case was extremely rare

and carefully judged, which was not true with this particular one.

(iii) Nagoya High Court quashed the judgment and ordered to refer the

case back to the trial court. The appellate court acknowledged the accused’s

incompetency, but decided that this case did not fall into the extremely rare

category where the trial court was able to dismiss the prosecution because of the

apparent unreasonableness for the prosecutor not to withdraw the prosecution by

himself.

The fact-finding of the appellate court is as follows:

“ The doctor in charge of the accused reports that he suffers from paranoid

schizophrenia, and has chronic hallucinatory paranoid and its serious residual

disorders, complicated with multiple vascular infarctional dementia which

might have been caused by multiple cerebral infarction, that both diseases

severely damage his intellectual capacity to understand and judge situations

properly and to communicate with others to the most gravely retarded extent

that he needs to be waited on hand and foot, can only speak most simple words,

and cannot talk with others, and that it can safely be said that he is unable to

communicate with others linguistically, to understand his surroundings correctly

and to defend himself accordingly. The doctor also states that it is not possible,

generally speaking, to deny completely the prospects for recovery from

paranoid schizophrenia, and that the accused’ s pathologies ameliorated

temporarily in the course of his 14 years’ treatment, to be sure, but that his

comprehensive recovery cannot be diagnosed at all, and his progressive cerebral

atrophy and incurable multiple infarctional dementia make him practically

beyond recovery of his mental capacities.

“ The trial court correctly decided that the accused suffers both from
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irreversible symptoms of chronic schizophrenia and from dementia due to his

brain atrophy and that he is incompetent to stand trial and past recovery from it. ”

(iv) The appellate court made a legal interpretation of the Code of

Criminal Procedure as follows:

“ When the accused is incompetent to stand trial, namely when he is in a

state of insanity in terms of the Article 314, sub. 1, CCP, the proceedings shall

be suspended while he is in such a state, after hearing the opinions of the public

prosecutor and the defense counsel, unless otherwise provided in that

subsection. When the accused is past recovery after the proceedings are

suspended, the public prosecutor, who has the exclusive authority to indict

(Art. 247, CCP), should consider whether the prosecution be maintained, and

when the prosecutor does withdraw the prosecution, the court shall render a

dismissal (Art. 339, CCP).

“ On the other hand, Code of Criminal Procedure has no articulate provision

for the court to handle such a situation as when the prosecutor does not drop the

indictment by himself although the accused is deemed to be beyond recovery of

competency after the process was stayed. This court holds that it is without

artificialities of the text of the Code and logically coherent with the adversary

system that the court basically does not have the authority to dismiss the

indictment unilaterally despite the fact that the prosecutor, who has the

exclusive authority to charge, maintains the prosecution and that much is

expected of the prosecutor’s reasonable practice to withdraw the prosecution on

his own discretion.

“ It must be added, however, that the Supreme Court decided in the so-called

Takada case that, if an irregular situation occurs so as to infringe the right of the

accused to a speedy trial while the criminal case is under trial, Article 37, sub. 1

of the Constitution should be construed to sanction an extraordinary measure to

discontinue the trial, in which case it is appropriate for the court to dismiss the
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prosecution. Another Supreme Court decision in 1995 may also be construed

not to deny the possibility of the court to render a dismissal in an extremely rare

situation where it is apparently unreasonable for the prosecutor not to withdraw

the prosecution despite the fact that the accused is beyond recovery of his

competency while the proceedings are stayed.

“ The trial court in this case stated that it could discontinue the trial as the

final judgment depending on the situations of the accused, instead of keeping

the proceedings stayed as long as the prosecutor wished to, when the court,

which should preside overall proceedings of the case, kept on perceiving the

recovering process of the accused for a long period of time, and it came to

believe that he was past hope, nonetheless the prosecutor did not withdraw the

prosecution. This court agrees with this conclusion to the effect that an

extraordinary situation occurs in term with Article 37, sub. 1 of the

Constitution.

“ Based on the above-mentioned analysis, this court examines the

competency of the accused. His trial proceedings were stayed in March, 1997,

and his detention was suspended in May, 1998, before he was involuntarily

admitted to a psychiatric hospital where he has been treated until now. It can be

recognized that he was competent to stand trial when the proceedings were

stayed, that his mental conditions somewhat ameliorated from 1999 through

2000, and that those deteriorated gradually from 2008 through 2012. The trial

court examined whether to renew the suspension of the detention of the accused

every 4 months at first, and every 6 months afterwards, on which occasions the

defense counsel submitted replies of the doctor in charge to the counsel’ s

inquiries, according to Article 23-2 of the Lawyers Act, as materials for prima

facie proof. The trial court kept to perceive the mental conditions of the accused

and the contents of his treatment at stated periods with those materials. After

February, 2010, the court held intermittent meetings in order to discuss the
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future prospects and to examine the competency of the accused, which fact

shows that this case is wholly different from whatever case might have been left

without examination for a long period of time. In addition, it cannot be

concluded that the prosecutor unreasonably exercises his discretionary authority

not to withdraw the prosecution, since the indicted cases are heinous ones where

an old man and his grandson were killed openly in broad daylight by a stranger

and the prosecutor seems to take into account severe emotional damage suffered

by the bereaved when he exercises his discretion. For these reasons stated

above, this court holds that the cases before the court do not fall into the

extremely rare category where it is apparently unreasonable for the public

prosecutor not to withdraw the prosecution.

“ Therefore, the judgment of the trial court must be reversed due to its

misapplication of Article 338 (4), CCP and its unlawful dismissal of the

indictment, without considering other arguments made by the public prosecutor.

The prosecutor’s case being proven, this court revokes the trial court’s judgment

according to Article 397(1) and Article 378 (2), CCP, and remands the case

back to Nagoya District Court. It is so ordered. ”

4 Comment

(1) The leading decisions of the Supreme Court in this context are, as

mentioned earlier at 2(3), relatively new. Since the issue is closely connected

with each fact-finding of particular cases, it is appropriate to explain the nature

of the two precedents and to quote the text of the Supreme Court’s decisions.

(2) Case A: Supreme Court decision on February 28, 1995(11)

The accused in this case of theft is congenitally deaf and mute, has not

learned sign language and scarcely understands letters so that it is impossible for

上智法学論集 第 60巻第 3・4号（2017年）

（288）



the trial court to warn him of the right to remain silent through a sign language

interpreter, that it is difficult to give him a correct account of the contents of his

trial proceedings, and that it is doubtful whether he understands his own position

of the accused. The gist of the Supreme Court decision can be cited as follows:

“ This Court holds that a state of insanity for the purpose of applying Article

314(1), CCP, means the lack of procedural capacity which consists of the

ability of the accused to comprehend the important interests which he has at

stake and accordingly to make a suitable defense.

“ According to the facts established by the High Court, this Court cannot

help but say that it is doubtful whether the accused retains his procedural

capacity. Therefore this Court holds that, in such a case as this one before the

court, it is necessary for the trial court to exert all its powers to scrutinize the

accused’s procedural capacity including hearing the opinion of a medical doctor

according to Article 314(4) and, if needed, that of an expert on education for

the deaf, and that the trial proceedings should be stayed when it finds the

accused incapable to stand trial according to the main clause of Article 314(1),

unless otherwise provided in that subsection. The decision of the High Court is

affirmed. ”

Justice Chigusa delivered a concurring opinion as follows:

“ I hereby express a concurring opinion to the majority concerning the

possible arrangements after the trial proceedings are stayed due to the accused’s

incompetency. The trial court should, since it manages and presides over all

process, keep to perceive the accused’s recovering situations of his procedural

capacity by means of ordering the prosecutor to report periodically and so forth.

If the accused does not recover from that situation afterwards, the court does not

have to keep the proceedings stayed as long as the public prosecutor maintains

the prosecution without calling it off by himself. The court may rather terminate

the suit conclusively ex officio instead, depending on the accused’s conditions.
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It must, however, be added that the court should be careful, considered from the

nature of the matter, in terminating the suit conclusively since a long-term

follow-up examination is needed in order to determine the possibility of

recovery of the accused’s procedural competency. ”(12)

This decision, for the first time rendered by the Supreme Court, made an

articulate and specific construction of “state of insanity” for the purpose of

applying Article 314(1), CCP, and set forth the direct linkage between state of

insanity and “procedural capacity” , the content of which was formulated as well.

One might easily notice that it has much resemblance to the definition of the

standard textbook mentioned earlier at 2(2). (13) It should also be noted that the

concurring opinion suggested the possibility for the court to terminate the

lawsuit without the prosecutor’ s motion to withdraw the case, although the

deliberate opinion demanded that the court should be prudent and careful in

dealing with the case.

(3) Case B: Supreme Court decision on March 12, 1998(14)

The second case somewhat resembles the first one, but then again the

decision is closely connected with its unique factual basis. The Supreme Court

itself summarized the contents of the fact-finding of the lower courts.

The accused in this case of theft was born with severely impaired hearing,

scarcely got educated at school and spent 25 years in prison in total for serial

thefts from his juvenescence. He does not keep company with the deaf except

for his siblings who are also deaf, and lives his daily life among normal listeners

so that he cannot use sign language, let alone, spoken and written ones, and

communicates with others by his own unique signs and gestures and with a few

specific letters such as numerals and people’ s names. The accused misses

general and abstract ideas and episteme due to his lack of language, his verbal

IQ is immeasurably low, and it is extremely difficult to get abstract, structural
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and hypothetical matters across to him. Nonverbal intelligence tests shows that

his mental age is 9 years old, which means that he is considerably retarded and

that his mental capacity and communicative ability are severely impaired. That

being said, however, it is possible for the accused to communicate with others

about realities of life such as direct and concrete matters and nonverbal and

practical ideas, and for others to assume how deeply the accused understands

them, although it depends on others’ goodwill and patience. The accused has

acquired adaptive ways to learn directly from his visible and nonverbal

experiences and has resilient adaptive ability and practical knowledge owing to

his characteristics of being emotionally stable and doing well with interpersonal

relationships. In particular, he has a keen intellect to comprehend empirical and

intuitive matters and is sensitive to financial interests. He has some experiences

to lend money to his relatives based on his own judgment using others’

opinions. He is well aware of social rules such as “You mustn’t trouble others, ”

and “You must keep your promise, ” and able to adapt to social life, though not

quite satisfactorily, since he earns his own living as a construction worker with

others’ benevolence after he was given a suspended sentence and released at his

trial.

The accused has several criminal records of the same kind, and

appropriately understands the general nature of criminal lawsuit, namely, he is

fully aware that he was arrested on a charge of theft, that he was brought before

the trial court after the police station and the prosecutor’s office, that the issue is

whether he stole and should be punished, that he may state his own case to the

judge, that the judge has the authority to decide, that he may be committed to

prison by the judge’s decision, that the defense counsel stands by him, and that

his lawsuit is not yet finished. The trial court and the appellate court supplied

interpreters who tried to get the contents of the proceedings across to the

accused with sign language. Some of the responses of the accused were as
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follows:

The accused asserts consistently, from the beginning of the investigation

through the trial, that he only saw a 36-year-old man named Taniguchi

committing serial burglaries and thefts using a bicycle and screwdrivers, that he

did not committed these crimes, and that he was arrested while he only chased

that man and possessed the stolen goods, the bicycle and the screwdrivers the

man had missed. The accused was requested to put on a ski mask when his

mugshots were taken, which he declined at first, and then complied with

reluctantly by persuasion, saying that he would be dealt with as the robber if he

put the mask on, putting it on top of his head instead, and refusing the request to

mask himself overall. The accused gave his statements both at the trial court and

at the appellate court to the questions which he was asked of, except for some

questions mentioned below. Their contents are appropriate and correct by and

large save that from time to time the accused’ s unique signs were not

understandable and that some questions were not gotten across to him. The

accused stated at the trial court that a written account of what he had said while

under investigation had been fabricated by a policeman, that he had not applied

his fingerprint on the document, and that the written statement had not been read

to him for verification by the police. When the trial court warned him of the

right to remain silent, the interpreter used four kinds of gestures which the

accused was able to comprehend, that is, “to say, ” “not to say, ” “it’s up to

you, ” and “you may. ”When he was asked whether he understood that he could

remain silent, he replied in an unsatisfactory manner, “Sign language; Not to

talk; I understand. I said; To talk; I said I would talk. I received; Good sign

language. ”When he was asked whether he knew what a judge was, he replied,

“Yes. I’d like to say a lot. ” The accused denied that he had committed the

charged offence. Meanwhile he refused to answer some questions in relation to

the stolen goods found in the vicinity of where he was arrested and his act of
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guiding the police to a cache for other stolen goods, saying “Stop talking about

that, ” “I don’t want to talk about it. ”

The case for the accused at the trial court was basically argued to the effect

that he had not perpetrated the crimes indicted, both by the accused himself and

by the defense counsel, the former being helped by the interpreter and the latter

trying to sound out the accused’s intention. The trial court carefully weighed the

accused’s legal competency and procedural competency.

The gist of the Supreme Court decision can be cited as follows:

“An aid of a sign language interpreter enables the accused to understand his

position in a criminal case correctly to a certain degree, to assess his situation

appropriately for his defense, and to be told about each content of his

proceedings by and large, despite the fact that the accused is deeply affected

with his intellectual and communicative disability caused by severe auditory

impairment and resultant mental retardation due to his unacquisition of language

to the extent that it is extremely difficult for him to understand abstract,

structural and hypothetical matters and to communicate these ones with others.

The accused can make a statement and take the necessary measures pursuant to

the nature of respective procedural acts, with the sign language interpreter

present, according to the lines of defense laid down by himself. The right to

remain silent was warned by some signs the accused could comprehend so that it

can safely be said that his right was not infringed. Furthermore, the cases before

the court are relatively simple ones in terms of both facts and legal issues, the

contents of which the accused apparently understands.

“This Court holds that despite the fact that the accused is gravely limited

with his procedural capacity, namely, the ability of the accused to comprehend

the important interests which he has at stake and accordingly to make a suitable

defense, due to severe auditory impairment and resultant mental retardation, he

still does retain it with appropriate aids both by the defense counsel and the
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interpreter and with the court’s paternalistic role. Therefore, this Court holds

that the accused was not in a state of insanity for the purpose of applying Article

314(1), CCP, both at the trial court and at the appellate court.

“ This Court holds that the appellate court erred in determining the accused

was in a state of insanity at the trial court when it construed and applied Article

314(1), CCP, and that it is clearly unjust not to revoke that decision. This Court

revokes the appellate court’s judgement according to Article 411(1), CCP, and

remands the case back to Osaka High Court. It is so ordered with unanimity. ”(15)

This case shows that the Supreme Court uses the same framework as that of

the former one, but that it depends upon the individual accused’s capacity to

decide whether he is competent enough to stand trial. In particular, the Supreme

Court’s decision in the second case takes into account not only his various acts

at the trial court but his own way of handling the stern realities of life as well.

According to the Court’s judgment, it may affect the conclusion of the accused’s

ability to comprehend the interests and to make a suitable defense, which can be

agreed upon since this ability comprises communicative capacity revealed both

inside and outside of the trial court. The possibility of terminating the lawsuit is

not referred to in this case as a matter of course.

(3) The nature and the contents of the two recent lower court decisions should

be scrutinized in line with the aforementioned legal precedents of the Supreme

Court.

The accused in Tokushima case was aware of such abstract matters as the

right to remain silent, the roles of each party in a lawsuit, and his position of the

accused to some extent, which is quite different from the accused in the Case B.

According to the district court, the accused suffered from dysmnesia including

short-term memory disorder to the extent that he could neither comprehend the

nature of his criminal proceedings and each procedural acts concretely and
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substantially nor communicate with others, even with the assistance of the

defense counsel and the paternalistic role of the trial court. The court found him

incompetent to stand trial which would last for several days since he could not

be assumed to accumulate enough information to comprehend the interests he

had at stake and to make a suitable defense accordingly. This conclusion might

be approved of, if the accused’s ability to retain short-term memory about

concrete matters should be critical and decisive in order to determine his

competency, say it were such and such dates, places, people’s names and each

episode. It must be stressed, however, that the Supreme Court’s decision in the

Case B found the accused competent to stand trial because he could manage to

live his everyday life even though he might lack in abstract, structural and

hypothetical way of thinking. The implication would be that, for the purpose of

applying Article 314 (1), the court does not have to confirm whether the

accused can comprehend abstract matters, but that it may find him competent

when the accused can understand simple realities of life and communicate with

others in his own way. The Supreme Court never demanded the public

prosecutor to establish that the accused could recall specific events which

happened several hours or a few days before. It can be said that the accused in

Tokushima case still holds his abstract intellectual ability, and that his

incompetency to accumulate enough information even with human and physical

support is as yet unproven. The court’s decision would be questionable unless

other grave factors not articulately delineated in the judgment might affect the

accused’s mental conditions so seriously that his capacity to comprehend both

abstract and concrete matters is substantially impaired.

A few additional remarks would be appropriate. First, the Case A was tried

by a court comprised of professional judges and lay ones as well. Generally

speaking, it is impossible, or quite difficult at best, for such a court to decide

whether the trial should be stayed by means of ordinary trial proceedings,
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hearing an expert witness and other suitable measures which can be taken by a

court consisted only of career judges. In this particular case, the court reportedly

accumulated enough information to decide the accused’s competency in its own

way such as questioning the accused, conducting psychiatric tests, debriefing

the detention officer in charge, and holding a mock trial limited to the opening

procedure so that it might observe the accused’s memory disorder in a direct

fashion. (16) Second, the trial proceedings in this case will be stayed for a certain

period of time. It is unsettled at present whether the lawsuit itself is terminated

due to the impossibility of his recovery. In such a case as this particular one,

cooperation of judicial justice and social welfare is needed to examine when and

how the case is dismissed and to decide how the accused should be treated until

that time depending on the nature of his mental disorder.

(4) The accused in the Case D was found incompetent to stand trial due to

chronic hallucinatory schizophrenia and its serious residual disorders

complicated with multiple vascular infarctional dementia which were beyond

recovery. The main issue, therefore, is the possibility and prerequisite

requirements for the court to terminate the lawsuit by itself. My commentary on

the Supreme Court’s decision of the Case C positively discussed that alternative

primarily because it would be contrary to the purpose of the criminal procedure

as defined in Article 1, CCP, that is, to find out the true facts of the case and to

apply criminal provisions in a proper and speedy manner, if the trial proceedings

would have to last as long as the public prosecutor would not consent to

withdrawing the prosecution by himself. (17) Justice Chigusa’ s concurring

opinion should be read carefully and prudently in this context.

Neither the appellate court nor the trial court denied the court’s authority to

dismiss the prosecution ex officio, although its reasoning and qualification

varied a great deal which led to the original judgment reversed. The High Court
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apparently made much account of the lack of the specific provision of CCP

which articulately delineates when and how the court should handle such a

situation, thereby invoking the Supreme Court’s decision on Takada case where

the court terminated the lawsuit on the ground that the accused’s constitutional

right to a speedy trial was infringed. It should be noted, however, the Takada

case was an extraordinary one in the sense that both the court and the public

prosecutor failed to act in a proper and swift fashion to the extent that the

accused, who was not responsible for the delay, was kept in a position of the

accused for a prolonged period of time. That abnormal situation should be

avoided, and could have been only if the court had acted appropriately. The

Takada case should be referred to when one would rather think of the possibility

that the prosecution might get void due to an obstacle to the trial coming up after

the indictment was filed whether such a circumstance is clearly stated in CCP or

not. The contents and nature of these impediments may differ from one case to

another. Therefore, the possibility and prerequisite requirements for the court to

terminate the lawsuit by itself, then again, depend on the unique factual basis of

the each case in issue. It must be said that the High Court qualification for the

court to terminate the lawsuit is too limited when it stated that was a matter of

abnormal occasions.

The public prosecutor has the authority to withdraw the prosecution by

himself according to Article 257, CCP. Generally speaking, one could not deny

the likelihood that the power might be misused on account of factual errors,

inappropriate discretion or other possible mishandlings. The court, which shall

preside and manage the overall proceedings, should be able to review why the

prosecutor maintains the prosecution and, when it finds the prosecutor’s case

inappropriate, to take suitable measures which could lead to a dismissal in the

ultimate end. The central issue should be fact-finding the accused’s mental

conditions both at present and in the foreseeable future. When the court does
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find the accused past recovery, contrary to the prosecutor’s opinion, it should

not hesitate to call off the proceedings.

Another small remark can be made here at this last paragraph. A

commentator states that the court should not take into account the gravity of the

offense indicted when it considers whether it should dismiss the prosecution

since what matters is solely the accused’s competency. (18) However, when the

prosecutor exercises his prosecutorial discretion, he may take account of such

factors as the seriousness of the crime charged, strong sentiment toward

punishment of the bereaved and other circumstances affecting the sentence. The

court also may consider these elements when it reviews the prosecutorial

discretion. In that sense, the Case D needs a prolonged intense examination

since it involves heinous crimes compared to more mitigated ones.

5 Conclusion

It should be possible for the court to dismiss the prosecution without the

prosecutor’ s motion to withdraw it when the court finds the accused

incompetent to stand trial at present and in the foreseeable future after it

scrutinizes his mental capacity in detail for a relatively long period of time

utilizing as much information as possible. Expecting the Supreme Court’ s

judgment in the Case B in the near future, we have to keep on deepening the

understanding of fundamental framework and appropriate fact-finding

methods.
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Strafgesetzbuch (StGB)

§ 20 Schuldunfähigkeit wegen seelischer Störungen
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hemmende Prozesshandlungen eines verhandlungsunfähigen Beschuldigten sind aber
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(supplementary note)

While proofreading, the author noticed that the Supreme Court revoked the appellate

court’s decision (Case D, supra note 9) on December 19, 2016 to the effect that the

prosecution should be dismissed and the case should be terminated. Visit, Supreme Court’

s website, http:/ / www. courts. go. jp/ app/ hanrei_jp/ detail2?id=86355.

The gist of the judgment is as follows : “This Court holds that, when the court which

the case is pending before decides that the proceedings should be stayed due to the

defendant’s incompetency to stand trial pursuant to the provision of Article 314,

subsection 1, CCP, and arrives at a final conclusion that the defendant is past recovery

from incompetency and that there is no possibility left to reopen the trial, it should be able

to pronounce that the prosecution be dismissed irrespective of the prosecutor’s withdrawal

of the case, because the Code of Criminal Procedure cannot be construed to assume that

trial proceedings should be stayed for so long as until the pending litigation would become

only nominal in light of the purpose of the Code, that is, to establish the true facts of the

case and to enforce criminal provisions in a speedy and appropriate manner (Article 1,

CCP). Although the Code of Criminal Procedure has no articulate provisions to handle

such a situation, this Court holds that it is apposite to that occasion for the court to render

a judgment on the basis of oral arguments in the same fashion as provided in Article 338

(4), CCP, given the nature of the issue over the possibility of the defendant’s recovery

from his lost competency during the trial. Therefore, this Court holds that, when the trial

proceedings are stayed due to the defendant’s incompetency to stand trial, and the court

Accused’s Competency to Stand Trial and Stay of Trial Proceedings〔Noriyoshi Naganuma〕

（301）



finds that there is no possibility left to reopen the trial because the defendant is past

recovery from his incompetency, it can render a judgment of dismissal by applying Article

338 (4) mutatis mutandis to the case.”

The nature of this Review and its publication schedule do not allow the author to

analyze this Supreme Court’s decision in detail. See, Naganuma, supra note 12 (1997), at

118, instead.

（本学法科大学院教授）
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